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1 W LLI AM A BABLI TCH, J. Mar k A Schel brock
(Schel brock) seeks review of a published opinion by the court of
appeals applying the collateral source rule to Medica

Assi st ance paynents. Ell sworth v. Schel brock, 229 Ws. 2d 542,

600 N.wW2d 247 (C. App. 1999). Under the collateral source
rule, the amount of damages awarded to a person injured because
of another individual's tortious conduct is not reduced when the
injured party receives conpensation from another source, such as

i nsurance or sick |eave. Payne v. Bilco Co., 54 Ws. 2d 424,

433, 195 N W2d 641 (1972). Schel brock, the tortfeasor, argues
that the court of appeals erred in applying the collateral

source rule here because the injured party, Hope Ellsworth
(El'l sworth), did not personally incur liability for her nedica

expenses and the third-party payer, the State of Wsconsin
t hrough Dunn County, had subrogation rights. According to
Schel brock, Ellsworth's award for past nedical expenses should
be limted to the anmpbunt paid by the Mdical Assistance program
to her health care providers. W disagree.

12 Medi cal Assistance is social legislation providing a
form of health insurance to certain needy individuals. Pr ogr am
participants receive gratuitous nedical services paid for by the
state. Because we apply the collateral source rule to insurance
as well as to benefits provided gratuitously, we conclude that
the rule is also properly applied when danages are awarded to an
injured person who was also a Medical Assistance participant.

Accordingly, we affirm
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Facts

13 In April 1994 Schel brock struck a vehicle driven by
Ellsworth. As a result of the collision, Ellswrth was severely
burned and required hospitalization for approximtely four
nont hs. During this time she underwent several surgica
procedures as well as extensive physical rehabilitation.

14 Ell sworth sued Schelbrock and his insurer, VSl
| nsurance Conpany. The Dunn County Departnent of Human Services
i nt ervened as party plaintiffs, asserting a claim of
subr ogati on. Addi tional clainms were nmade against other parties
who were joined to the action. These clains are not at issue in
this appeal. During the trial, ElIsworth introduced expert
testinmony stating that she had been the recipient of reasonable
and necessary past nedical services valued at $597, 448. 27. No
other testinony was introduced by any other party regarding the
necessity of any nedical treatnent or the reasonable value of
services provided to ElIsworth. Schel brock objected to the
expert testinmony and to the use of any figure for past nedica
expenses other than $354,941, the anount paid by Medical
Assistance to Ellsworth's health care providers. The circuit
court judge held that as a matter of law Ellsworth's past
nmedi cal expenses were $597,448.27, and used this anmount in
answer to the special verdict question on this matter. The jury
found Schel brock negligent, and that his negligence was a cause
of injury to Ellsworth.

15 Schel brock appeal ed. The court of appeals affirnmed

the finding of the ~circuit court regarding past nedica
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expenses. This court granted review pursuant to Ws. Stat.
§ 808.10 (1997-98).
Anal ysi s
16 Wsconsin's tort |aw recognizes the collateral source

rul e. Ri xmann v. Sonerset Pub. Sch., 83 Ws. 2d 571, 582, 266

N.W2d 326 (1978). The issue presented here is whether the
collateral source rule applies to Medical Assistance benefits.?

This is a question of law reviewed independently of the
decisions of the court of appeals and circuit court, although

ai ded by their anal yses. Brown v. Dibbell, 227 Ws. 2d 28, 42,

595 N.W2d 358 (1999). Wsconsin Stat. ch. 49 (1993-94)?2
regul at es public assi stance pr ogr ans, i ncl udi ng Medi cal
Assi stance. Statutory interpretation is also a question of |aw,

which we review de novo. McDonough v. Departnent of Wrkforce

Dev., 227 Ws. 2d 271, 277, 595 N.W2d 686 (1999).

17 In general, the collateral source rule provides that a
tortfeasor's liability to an injured individual is not reduced
because the individual received benefits or paynents from other
sour ces. Payne, 54 Ws. 2d at 433. Qur tort law applies the
collateral source rule as part of a policy seeking to "deter

negligent conduct by placing the full cost of the wongful

1'We note, as did the court of appeals, that we are not
addressing the situation where a provider of nedical services
charges less as part of an agreenent to act as the exclusive
provi der of treatnent as part of a managed care plan. Ellsworth
v. Schel brock, 229 Ws. 2d 542, 553 n.2, 600 N.w2d 247 (C.

App. 1999).

2 Nl subsequent references are to the 1993-94 vol une of the
W sconsin statutes, unless otherw se not ed.
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conduct on the tortfeasor." American Standard Ins. Co. .

Cl evel and, 124 Ws. 2d 258, 264, 369 N.W2d 168 (Ct. App. 1985).

The tortfeasor who is legally responsible for causing injury is
not relieved of his obligation to the victim sinply because the
victim had the foresight to arrange, or good fortune to receive,
benefits from a collateral source for injuries and expenses. In
an early case applying the collateral source rule to wages this

court stated:

W see no reason why one whose acts have caused
injury to another should reap the entire benefit that
conmes from the paynent of wages nade by an enployer,
either as a gratuity to a faithful enployee or because
such paynments are required by contract. Such paynents
do not change the nature of the injury which the
enpl oyee sustains through the wongful acts of the
tortfeasor. If either is to profit by the paynents
made by the enployer, it should be the person who has
been injured, not the one whose wongful acts caused
the injury. The extent of the liability of the
wr ongdoer is dependent upon the extent of the injuries
inflicted by his wongful act, not upon the question
whet her the enpl oyee receives wages during disability
fromhis enpl oyer.

Canpbel | v. Sutliff, 193 Ws. 370, 374, 214 N.W 374 (1927),

overruled on other grounds Powers v. Allstate Ins. Co., 10

Ws. 2d 78, 92, 102 N.W2d 393 (1960).

18 In its fornmulation of the collateral source rule the
Restatenent (Second) of Torts 8§ 920A cm. b (1979) states that
"It is the tortfeasor's responsibility to conpensate for all
harm that he [or she] causes, not confined to the net |oss that
the injured party receives." The Restatenent further provides

that the <collateral source rule applies to benefits from
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i nsurance policies, gratuities, and benefits from enpl oynent and
social legislation. Restatenent (Second) of Torts 8 920A cnt. c
(1979).

19 The collateral source rule has been applied in
W sconsin to nedical expenses paid directly by Medicare or by an

I nsurance conpany. Thoreson v. M I waukee & Suburban Transp.

Corp., 56 Ws. 2d 231, 244, 201 NW2d 745 (1972). In Thoreson
we held that the collateral source rule "is not limted to paid-
for benefits but applies to gratuitous nedical services provided
or paid for by the state.” Thoreson, 56 Ws. 2d at 245.

10 Medical Assistance is a neans of providing gratuitous
medi cal services paid for by the state. Created by Title 19 of
the federal Social Security Act of 1965, Medical Assistance is
an entitlenment program that pays for covered health services for
certain | owinconme individuals. The program is funded jointly
by the federal and state governnent and is adm nistered by the
state wthin federal guidelines. The state pays certified
providers for services furnished to program participants.

Wsconsin Legislative Fiscal Bureau, Informational Paper #44,

Medi cal Assi stance Program (January 1999).

11 In addition, Medical Assistance, a public assistance
program creates a form of health insurance for certain needy
i ndi vi dual s. W agree wth the North Carolina Suprenme Court,
which stated: "Medicaid |[Medical Assistance] is a form of
i nsurance paid for by taxes collected from society in general
' The Medi cai d [ Medi cal Assi st ance] program is soci al

legislation; it is the equivalent of health insurance for the
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needy; and, just as any other insurance form it 1is an

acceptable collateral source.'" Cates v. WIlson, 361 S.E 2d

734, 738 (N.C. 1987) (quoting Bennett v. Haley, 208 S.E. 2d 302,

311 (1974)). As we have noted, the Restatenent applies the
collateral source rule to social |I|egislation. Rest at enent
(Second) of Torts 8 920A cnt. c (4).

12 Schel brock, citing to Ws JI-Cvil 1756, set forth
bel ow, asserts that because Ellsworth did not personally incur
any liability for her nedical expenses she is not entitled to an
award of danmages on this basis or to the benefit of the
application of the collateral source rule.? According to
Schel brock, Ellsworth incurred no liability because the health

care providers agreed to accept as paynent in full the anount

received from Medical Assistance. Ws. Admn. Code 8§ HFS
106.04(3) (April, 1999). In addition, Ws. Stat. 8 49.49(3m (a)
provides that, in general, a health care provider who accepts

t he paynent made by Medical Assistance may not inpose additional
charges upon the program participant. W are not persuaded.
113 The genesis of Schel brock's argunent on this point is

Aiver v. Heritage Mut. Ins., 179 Ws. 2d 1, 505 N.wW2d 452 (C.

App. 1993). In Aiver the plaintiff brought a personal injury
action after the notorcycle he was riding collided with an

aut onobi | e. Subsequently, he filed for bankruptcy "apparently

3 Ws JlI-Cvil 1756 states that a plaintiff should be

conpensated for "the sum of noney . . . [that] has reasonably
and necessarily been i ncurred from the dat e of t he
accident . . . for the <care and treatnent of the injuries

sustained by (plaintiff) as a result of the accident."”
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because of his inability to pay his hospital and nedical bills."
Id. at 15. At trial, Oiver was awarded approximately $40, 500
for past hospital and nedical expenses. Id. at 22. However
because of the bankruptcy action O iver had gai ned discharge of
these bills. The circuit court therefore declined to assess
these costs to the defendant, and the court of appeals affirned.
The court of appeals cited Ws JI-Cvil 1750A (now w t hdrawn)
for the proposition that "Wsconsin |law nmandates that mnedica
bills be "incurred" by a plaintiff in order to be the subject of
conpensation.” Jdiver, 179 Ws. 2d at 24.
14 Nevertheless, the primary basis for the decision in

Oiver was that the collateral source rule is invoked when a

third party pays or gratuitously provides or pays for benefits
to the injured party. 1d. at 23. The court of appeals found in

diver that because of the bankruptcy action, no third party had

given the plaintiff benefits and therefore the collateral source
rule did not apply. 1d. A though the court of appeals briefly
raised the idea of nedical bills being "incurred,” it cited no
precedent other than the jury instruction and did not discuss
the application of its reasoning to situations where the
collateral source rule is applied because benefits were provided
grat ui tously.

15 In Thoreson the 1issue of recovering danmages when
expenses were not incurred was addressed, and it was held that
the collateral source rule applies to gratuitous nedica

benefits paid for by the state. Thoreson, 56 Ws. 2d at 243-45.
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W stated that a plaintiff may recover the reasonable val ue of

medi cal costs.

In nost cases this is the actual expense, but in sone

cases it 1is not. But the test is the reasonable
val ue, not the actual charge, and therefore there need
be no actual charge. . . . The reason for this viewis

often given that the recovery has a penal effect on a
tort-feasor and the tort-feasor should not get the
advantage of gratuities fromthird parties.

Thoreson, 56 Ws. 2d at 243 (footnote omtted) (enphasis
suppl i ed). In addition, this court has on several occasions

cited 22 Am Jur. (2d) Danages 8§ 207 (1965):

"The general rule is that a plaintiff who has
been injured by the tortious conduct of the defendant
is entitled to recover the reasonabl e val ue of nedical
and nursing services reasonably required by the
injury. This is a recovery for their value and not
t he expendi tures actual ly made or obl i gati ons
i ncurred. Thus, under this general rule, the fact
that the nedical and nursing services were rendered
gratuitously to the one who was injured wll not
preclude the injured party from recovering the value
of those services as part of his conpensatory danages.

Accordingly, the plaintiff's recovery wll not be
reduced by the fact that the nedical expenses were
paid by sonme source collateral to the defendant, such
as by a beneficial society, by nenbers of the
plaintiff's famly, by the plaintiff's enployer, or by
an insurance conpany . "

McLaughlin v. Chicago, MIwaukee, St. Paul & Pacific Ry. Co., 31

Ws. 2d 378, 395-96, 143 N.W2d 32 (1966) (quoting 22 Am Jur.
(2d) Dammges § 207 (1965)); Rixmann, 83 Ws. 2d at 580; see also

Thoreson, 56 Ws. 2d at 243. Thus, the injured plaintiff may
recover the reasonable value of gratuitous nedical services as

part of his conpensatory danages.
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116 According to Schel brock, the reasonabl e value of these
services is established as the anount received by the health
care providers from Medi cal Assistance. Schel brock argues that
recovery for past nedical expenses should be limted to the
anount paid by Medical Assistance because this amount is the
reasonable value of services provided. W sconsin Stat.
§ 49.43(1)* defines "charge" for Medical Assistance purposes as
"the customary, wusual and reasonable demand for paynent as
established . . . by the departnent . . . which does not exceed
the general |evel of charges by others who render such service
or care . . . under simlar or conparable circunstances wthin
the comunity in which the charge is incurred.” Ther ef or e,
Schel brock characterizes as irrelevant the testinony accepted by
the circuit court relating to the reasonable value of the
medi cal services received by Ellswrth because what the
provi ders charged and collected was the anmount paid by Medical
Assi stance. W di sagr ee.

17 The collateral source rule seeks to place upon the
tortfeasor full responsibility for the loss he has caused.
Schel brock is not entitled to reap the benefit of Ellsworth's
eligibility for public assistance or from the governnent's
econom ¢  cl out in the health care market pl ace. The
rei nbursenent rate that is established by the state for health

care providers participating in the Medical Assistance program

* Wsconsin Stat. § 49.43(1) was renumbered Ws. Stat.
§ 49.43(1m) by 1995 Act 27, § 2943.

10
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is not dispositive. Ellsworth, as the party claimng damages,
carries the burden to prove her nedical expenses to a reasonable
certainty, by the greater weight of credible evidence. Ws Jl-
Gvil 200, 1705. Having done so in this case, she may recover as
tort damages the val ue of these services.

118 Next, Schelbrock contends that the collateral source
rule does not apply in this case because Dunn County, as an
agent for the State of Wsconsin, has a right to subrogation
under Ws. Stat. § 49.65(2).° Under the common |aw doctrine of

subrogation, "'one, other than a volunteer, who pays for the

° Ws. Stat. § 49.65(2) Subrogation.

The depart nent, county or el ected tri bal
governing body providing any public assistance under
this chapter as a result of the occurrence of an
injury, sickness or death which creates a claim or
cause of action, whether in tort or contract, on the
part of a public assistance recipient or beneficiary
or the estate of a recipient or beneficiary against a
3rd party, including an insurer, is subrogated to the
rights of the recipient, beneficiary or estate and may
make a claim or maintain an action or intervene in a
claim or action by the recipient, beneficiary or
estate against the 3rd party.

W sconsin Stat. 8 49.65(2) was renunbered Ws. St at .

8 49.89(2) and anmended by 1995 Ws. Act 27, § 3154. The
anendnent does not inpact upon our analysis. 1999 Act 9 § 1489
anended Ws. Stat. 8 49.89(2). The anendnent provides that

Medi cal Assi stance subrogation

constitutes a lien, equal to the anmount of nedical
assistance provided as a result of the injury,
sickness or death that gave rise to the claim The
lien is on any paynent resulting from a judgnment or
settlenment that may be due the obligor. A lien under

this subsection continues until it is released and
di scharged by the departnment of health and famly
servi ces.

11
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wrong of another should be permtted to |look to the wongdoer to
the extent he has paid and be subject to the defenses of the

wrongdoer.'" \Waukesha County v. Johnson, 107 Ws. 2d 155, 160,

320 NW2d 1 (C. App. 1982) (quoting Garrity v. Rural Mit. Ins.

Co., 77 Ws. 2d 537, 541, 253 N.W2d 512 (1977)). \Wen applying
the doctrine of subrogation to private insurance policies, it
has been held that where subrogation exists, the collateral

source rule does not apply. Lanmbert v. Wensch, 135 Ws. 2d

105, 121, 399 N.W2d 369 (1987) (insurance policy found to be an
indemmity contract and therefore subrogation exists by operation

of law); Heifetz v. Johnson, 61 Ws. 2d 111, 124-25, 211 N W2d

834 (1973). The doctrine of subrogation operates "to prevent
doubl e recovery by the plaintiff . . . ." 1d. at 125.
119 Subrogation arises in this case by statute, not conmon

| aw principles. DeHaven v. Dan-Co FS Co-op., 128 Ws. 2d 472

477, 383 N.W2d 509 (Ct. App. 1986) ("[T]he department's right
of subrogation is not based upon common |aw principles but
rather is granted by virtue of statute. It is statutory
subrogation, not common law, and equitable rules in comon
subrogation do not apply."). Therefore, once the injured party
has established the reasonable value of nedical services
gratuitously provided, the statutory subrogation in Ws. Stat.
8 49.65 prevents the injured party from recouping a double
recovery through application of the collateral source to Medi cal
Assi stance benefits.

20 Wile the state recoups fromthe tortfeasor anounts it

expended for nedical services, the collateral source rule wll

12



No. 98- 0294

"prevent the tortfeasor from benefiting from third-party
paynments nade for the nedical services rendered to an injured
plaintiff." Ell sworth, 229 Ws. 2d at 555. As a result, the
responsibility for the victims loss ultimately remains fully on
t he wrongdoer.

121 Finally, Schel brock contends that Ell sworth has
assigned all rights for the collection of nedical expenses to
the state pursuant to Ws. Stat. 8 49.45(19)(a)2, set forth
bel ow, and therefore cannot collect any damage award for nedica
expenses that is not subrogated to the state.® W disagree
W sconsin Stat. 8§ 49. 65, not 8§ 49.45(19)(a)?2, specifically
addresses assignnment of actions and subrogation of rights by a
public assistance recipient who is injured and has a tort claim
against a third party. Wthin the context of a tort action, the

assignment is to the extent that Medical Assistance paynents

® Ws. St at . 8§ 49.45(19) Est abl i shi ng paternity and
assi gni ng support rights.

(a) As a condition of eligibility for nedical
assi stance, a person shall:

2. Notw t hstanding other provisions of the
statutes, be deened to have assigned to the state, by
applying for or receiving nedical assistance, any
rights to nedical support or other paynent of nedica
expenses from any other person, including rights to
unpai d anmobunts accrued at the tinme of application for
nmedi cal assistance as well as any rights to support
accruing during the time for which nedical assistance
i s paid.

13
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were made for injuries arising as a result of the injury.

W sconsin Stat. 49.65(5)’ provides:

Recovery; How  Conput ed. Reasonabl e costs of
collection including attorney fees shall be deducted
first. The ampunt of assistance granted as a result

of the occurrence of the injury, sickness or death
shal |l be deducted next and the remai nder shall be paid
to the public assistance recipient or other party
entitled to paynent.

Read together, § 49.65(5) and 8 49.45(19)(a)2 assign to the
state the anpunt of assistance expended as a result of the
injury by the tortfeasor. The statute contenplates any
"remai nder" being available for paynent to the public assistance
beneficiary after the state receives its subrogated anount.
Ther ef or e, we find Schel brock's argunent on this point
unper suasi ve.

122 In keeping with precedent and well-established tort
policy, we conclude that the collateral source rule applies to
Medi cal Assistance benefits. The injured party may establish
and recover the reasonable value of +the nedical services
received gratuitously via Medical Assistance. The state's
subrogated anmount s deducted from this recovery, and the
injured party is entitled to any renainder. As a result, the
responsibility for the victims injury remains fully on the
wr ongdoer .

By the Court.—JFhe decision of the court of appeals is

af firned.

" Wsconsin Stat. § 49.65(5) was renumbered as Ws. Stat.
§ 49.89(5) by 1995 Ws. Act 27, § 3164.

14
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123 DIANE S. SYKES, J. (dissenting). "In Wsconsin
conpensatory damages are given to nmeke whole the danage or

injury suffered by the injured party." \VWhite v. Benkowski, 37

Ws. 2d 285, 290, 155 N.w2d 74 (1967). Past nedical and health
care expenses are recoverable as conpensatory damages where they
are reasonably and necessarily incurred for the treatnent of
injuries sustained by a plaintiff as a result of a defendant's

tortious conduct. Ws JI-Cvil 1756; see also Lautenschl ager v.

Hanburg, 41 Ws. 2d 623, 630, 165 N.W2d 129 (1969).

24 The coll ateral source rule provides that a plaintiff's
recovery "'will not be reduced by the fact that the nedi cal
expenses were paid by sonme source collateral to the defendant,
such as by a beneficial society, by nenbers of the plaintiff's
famly, by the plaintiff's enployer, or by an insurance

conpany.'" McLaughlin v. Chicago, M Iwaukee, St. Paul & Pac.

Ry. Co., 31 Ws. 2d 378, 396, 143 N.W2d 32 (1966) (quoting 22
Am Jur. (2d), Damages, 8§ 207, p. 288). The collateral source
rul e has been extended to cases in which the plaintiff's nedi cal

expenses were paid by a governnent welfare program Thoreson v.

M | waukee & Suburban Transp. Co., 56 Ws. 2d 231, 243-45, 201

N.W2d 745 (1972). The policies wunderlying the collateral
source rule are aptly catalogued in the majority opinion and
summarized at 7: "The tortfeasor who is legally responsible
for causing injury is not relieved of his obligation to the
victim sinply because the victim had the foresight to arrange,
or good fortune to receive, benefits from a collateral source

for injuries and expenses."
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25 So far, there is no controversy. These are well -
established principles of the |aw of damages, and they are fully
applicable in this case. Indeed, no one is arguing that Hope
Ell sworth's recovery for past nedical expenses should be reduced
by the anpbunt paid by a source collateral to the tortfeasor, in
this case, Medical Assistance. The foregoing authorities
establish that it cannot be; the collateral source rule clearly
applies to allow recovery for the amounts paid by Medical
Assi st ance. Furthernore, this is not a situation in which the
collateral source rule conflicts with the |law of subrogation and
therefore must give way.! The state, through Dunn County, is
statutorily subrogated. Ws. Stat. 8§ 49.89(2); Ws. Adm n. Code
8 HFS 106.03(8). The application of the «collateral source
rule¥at least to the extent of the Medical Assi st ance

paynment s¥%t herefore does not frustrate subrogation's goal of

! The cases involving the interaction between the |aw of
subrogation and the collateral source rule are difficult to
reconcil e. For exanple, where an insurer has made paynents but
is not contractually subrogated and fails to prove equitable
subrogation, or has expressly waived subrogation (gratuitously
or in favor of sone other form of recovery), the collateral
source rule generally applies. See Jindra . Di ederi ch
Flooring, 181 Ws. 2d 579, 511 NW2d 855 (1994); Voge .
Anderson, 181 Ws. 2d 726, 512 N W2d 749 (1994); R xmann V.
Sonmerset Pub. Sch., 83 Ws. 2d 571, 266 N.W2d 326 (1978). On
the other hand, where subrogation is present but unenforceable
by operation of |aw (because of the expiration of the statute of
limtations), the collateral source rule does not apply. See
Lanbert v. Wensch, 135 Ws. 2d 105, 399 N wW2d 369 (1987),
relying on Heifetz v. Johnson, 61 Ws. 2d 111, 211 N. W2d 834
(1973). The general rule seens to be that where subrogation is
present and the principles of the collateral source rule and
subrogation would conflict, subrogation trunps the collateral
source rule, and the latter will not apply.
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preventing double recovery. By operation of the collateral
source rule, the anmpunt paid by Medical Assistance is included
in the damages award, and by operation of the principles of
subrogation, Medical Assistance recoups that anount from the
awar d.

26 The real question here is not whether the collatera
source rule applies but which neasure of damages it applies to.
The plaintiff put in expert testinony regarding the full retai
value of the nedical services provided: $597, 448. 27. The
parties sti pul at ed, however, t hat a discounted anount,
$354,941. 21, was actually paid by Medical Assistance and was
accepted by the nedical providers as paynment in full pursuant to
the rules of the Medical Assistance program See Ws. Stats.
88 49.43(1m, 49.46 and 49.49(3m a. The difference¥al nost
$250, 000%was absorbed by the providers as legally unrecoverabl e.
The plaintiff can never be held liable for the excess; she has

not incurred it. W s. Adm n. Code 8§ HFS 106.04(3).
Neverthel ess, the circuit court concluded as a matter of |aw
that she was entitled to recover the higher anount.

27 The applicable jury instruction provides that the
measure of danmages for past nedical expenses is "the sum of
nmoney . . . reasonable and necessarily incurred . . . for the
care and treatnment of the [plaintiff's] injuries.” Ws JI-Cvi
1756. The defendant argues that the plaintiff's danages cannot
enconpass the higher retail value of the nedical services
provided for two reasons: (1) because she never "incurred" that

anount; and (2) because the anpbunt paid pursuant to the rules
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governi ng Medi cal Assistance, which was accepted by the nedica
providers as full paynment for their services, constitutes the
reasonabl e value of those services, regardless of whether the
providers could have received nore from sone other person or
source.? | agree.

128 Wiile this is an issue of first inpression in this
state, | am persuaded by the reasoning of the California Court

of Appeals in Hanif v. Housing Authority of Yolo County, 246

Cal. Rptr. 192 (1988), the Kansas Court of Appeals in Bates v.
Hogg, 921 P.2d 249 (1996), and the United States District Court
for the Western District of Virginia in MAms v. Willace, 980

F. Supp. 181 (WD. Va. 1997). Al of these cases involved
injured plaintiffs whose nedical expenses were paid by
government nedi cal assistance prograns. In each, the plaintiff
was attenpting to recover the difference between the full market
val ue of the nmedical services and the discounted amount that was
paid by the program and accepted by the nedical providers as
full paynment.

129 The reasoning of the California Court of Appeals in

Hanif is particularly persuasive:

Prelimnarily, we note there is no question here
that Medi-Cal's paynment for all injury-related nedica
care and services does not preclude plaintiff's
recovery from defendant, as special damges, of the

2 Disputes over the "reasonabl eness" of nedical expenses in
personal injury actions nore comonly focus on whether the
plaintiff was overtreated, given the nature and extent of the
injury. That type of "reasonabl eness"” evaluation is a question
of fact for the jury. This case presents an issue of |aw
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anount paid. This follows from the collateral source
rule . . . . For purposes of analysis, plaintiff is
deened to have personally paid or incurred liability
for these services and is entitled to reconpense

accordi ngly. This is not unreasonable or wunfair in
light of Medi-Cal's subrogation and judgnent |Iien
rights

Nor is there any question about the appropriate
measure of recovery: a person injured by another's
tortious conduct is entitled to recover the reasonable
val ue of nedical care and services reasonably required
and attributable to the tort

The question here involves the application of
that neasure, i.e., whether the "reasonable value"
measure of recovery neans that an injured plaintiff
may recover from the tortfeasor nore than the actua
anount he paid or for which he incurred liability for
past medi cal care and services. Fundanent al
princi ples underlying recovery of conpensatory damages
in tort actions conpel the follow ng answer: no.

"In tort actions damages are nornmally awarded for the
purpose of conpensating the plaintiff for injury

suffered, i.e., restoring himas nearly as possible to
his former position, or giving him sone pecuniary
equivalent.” . . . The primary object of an award of
damages in a civil action, and the fundanental

principle on which it is based, are just conpensation
or indemity for the loss or injury sustained by the
conpl ai nant, and no nore .

Applying the above principles, it follows that an
award of damages for past nedical expenses in excess
of what the nedical care and services actually cost
constitutes overconpensation

Thus, when the evidence shows a sum certain to
have been paid or incurred for past nedical care and
servi ces, whet her by the plaintiff or by an
i ndependent source, that sum certain is the nost the
plaintiff may recover for that care despite the fact
it may have been less than the prevailing market rate.

Hani f, 246 Cal. Rptr. 192, 194-95 (citations omtted).
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130 McAms and Bates involved injured plaintiffs whose
medi cal expenses were paid by Medicaid, and the courts reached
simlar results. The United States District Court in MAmMS

summarized its holding in this way:

Since Plaintiff did not incur the witten-off
anounts, they cannot be included in any conpensatory
damage award she may receive. In order to make
Plaintiff whole, to reinburse her for costs expended
as a result of this accident, Plaintiff need only
receive the actual costs of nedical care borne by
Medi cai d. These are the amounts that Plaintiff has
incurred for purposes of the collateral source rule.
Wiile Plaintiff was not able to pay her nedical bills
herself, wunder the collateral source rule, she nmay
deserve to be conpensated for what Medicaid paid as if
these benefits were insurance . . . . Defendant is not
permtted to avoid conpensating his victim nerely
because she was able to qualify for Medicaid benefits.

At t he sane tinme, Plaintiff only recei ves
conpensation sufficient to make her whol e.

McAm s, 980 F. Supp. at 185 (citations omtted).

131 | agree with the reasoning of these courts, and
conclude it is fully consistent with Wsconsin |aw. Since the
plaintiff never incurred nedical expenses at the higher retai
cost, her neasure of danmages cannot enconpass that anount. The
val ue of the nedical services necessary to treat the plaintiff's
injuries is not what the nedical providers m ght have been able
to charge and recover from soneone else (say, soneone wth
private, fee-for-service insurance, or soneone Wwth the
financial wherewithal to pay the highest market rate) but what
they accepted as full paynent for the services reasonably and
necessarily rendered in this case. In other words, the neasure

of damages is not what the highest payor would have paid for the
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sanme nedical services but what was actually incurred in the care
and treatnent of the plaintiff's injuries. Thus, t he
plaintiff's measure of damages in this case is that which
Medi cal Assistance paid and the nedical providers accepted as
paynment in full for the services rendered. By this neasure, the
defendant is not relieved of responsibility for his tortious
conduct, and the plaintiff is nmade whole. Accordingly, |
respectfully dissent.

132 | am authorized to state that Justices JON P. WLCOX
and N. PATRI CK CROOKS join this dissent.
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